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fiduciary and attorneys’ fees and costs that cunul atively exceed
the val ue of remaining trust assets.! There are also civil

| awsuits pending in state and federal court that relate to the
underlying allegations in this matter.?

For purposes of these proceedings, the Court has had the
opportunity to review the entire court docket, notes taken
t hroughout the pendency of this matter, audio recordings of
proceedi ngs, partial transcripts of depositions and heari ngs,
menor anda and pl eadi ngs submtted by the parties, the testinony
and evi dence adduced at hearing, and hereby finds and rules, as
fol | ows:

Parties

Marie Long (“Long”) is the Trustor, protected person and
ward. Genevieve Oen (“Aen”) and Kim Raynak (“K. Raynak”) are
Long’s nieces. Gary Aen (“G den”) is married to Genevi eve
A en. Jeanette Churchill, Patricia Christiansen, Margaret
Aul t man and Madel on Cloute are Long’s sisters. “Churchill”,
“Christiansen” and “Cloute” are self-identified as the
“Interested Parties” and are the Plaintiffs in Cv2009-017442.
“Aultman” is Aen’s nother. K Raynak is the Plaintiff in 2:10-
cv-00146- NVW

Fi duci ari es

In the Revocable Living Trust Agreenent, executed by
Clifford NN Long and Marie J. Long on Septenber 12, 1996,
Churchill and Christiansen were naned as Successor Co- Trustees
and remai nder beneficiaries. After her husband s death, by the
First Amendnent to the Trust, executed by Long on March 16,
2004, den and her husband, G Qden, were naned as Successor

! As evidenced by the extensive docket in this matter, nunerous petitions and notions
related to the renmoval and/or appointnent of fiduciaries and attorneys have been filed
since proceedings originally comrenced in California and Arizona in 2005. These

pl eadi ngs have been resol ved by resignati on or have been rendered noot by virtue of

wi t hdrawal however the issues raised in the appointnent/renoval requests mrror the
g)bj ections to all fees’ requests.

Conpl aint (Breach of Fiduciary Duty; Punitive Damages; Injunctive Relief) filed My
29, 2009 in Superior Court of Arizona, County of Maricopa in CV2009- 017442 and
Conmplaint (RICO, Cvil R ghts Violations, AZ Racketeering, Breach of Fiduciary
Duty/ Mal practice, APSA and Consunmer Fraud) filed January 24, 2010 in US District
Court, District of Arizona, in 2:10-cv-00146- NVW
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Trustees and sol e renai nder beneficiaries of the Trust. This
anendnent renoved Churchill and Christiansen as both Successor
Co- Trustees and beneficiaries. Aen was al so nanmed by Long as
her agent in the Special Power of Attorney and Health Care Power
of Attorney, both executed on March 16, 2004.

The Sun Valley Goup (“SVG) was appoi nted as Tenporary
Guardi an on Cctober 26, 2005 and as Permanent Guardi an on
January 19, 2006.°% Peter and Heather Frenette (“Frenettes”) are
officers and directors of SVG During the pendency of these
proceedi ngs, on May 26, 2006, Long renoved O en and G Oden as
remai nder beneficiaries of the trust and designated her sisters
as her remai nder beneficiaries. Aen remained as Trustee. K
Raynak was appoi nted as Successor Guardi an on Decenber 17, 2009.

Att or neys

A en retained Brenda Church (“Church”) in 2005 to initiate
Arizona guardi anshi p proceedings and to represent A en in her
capacity as trustee. Church practiced law with the firm of
Gammage & Burnham PLC (“G&B’) until October, 2008 when she
noved to the firmof Frazer, Ryan, Goldberg & Arnold, LLP
(“Frazer Ryan”).

As the proceedi ngs becane nore contentious in 2009, den
retained the law firmof H Il & H I, PLC (“HIIl”) to represent
her in her capacity as trustee for the Long Trust. Jon D
Kitchel (“Kitchel”) is Court Appointed Counsel for Long. Brian
J. Theut (“Theut”) is Long’s Court Appointed Guardian Ad Litem
Linda S. Batts (“Batts”) was Long’s personal estate pl anning
attorney and was initially nomnated by Church to serve as Court
Appoi nted Counsel. Lauren L. Garner (“Garner”) represented SVG
inits capacity as Long' s Guardian. Jerone K Elwell (“Elwell”)
was retained by SVG as litigation counsel in 2009.% Dani el Raynak
(“Raynak”) is the spouse of the Successor Guardi an, K Raynak,
and represents Churchill, Christiansen and Cloute. Patricia A
Gtre (“Gtre”) is Co-Counsel wth Raynak for Churchill
Chri stiansen and C oute.

3SVG filed Notice of Resi gnation of Quardi an on Novenber 30, 2009 to becone effective
‘Lljpon the appoi ntnent of a successor guardi an.

SVG al so retained the Gasso Law Firm P.C. to represent it in CV2009-017442.
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Stacey L. Johnson (“Johnson”) represents the Arizona
Department of Veterans Services and Gary Brian Strickl and
(“Strickland”) represents the Maricopa County Public Fiduciary,
agenci es nom nated by Raynak/Gtre/Kitchel as proposed successor
guardians. In the California guardi anshi p proceedi ngs, O en was
represented by Edward C. Muns (“Mins”) and Brierton Jones &
Jones, LLP (“BJ&J"). Patricia Wod El kerton (“El kerton”) served
as Court Appointed Counsel in the California proceedings. The
Successor Quardi an, K. Raynak appears Pro Per in these
pr oceedi ngs. °

Pendi ng Petitions

On July 31, 2008, Aen filed a Petition for Approval of
Accounting of Trustee for the period of June 1, 2005 through
April 30, 2008.° A Petition for Approval of Supplenental
Accounting of Trustee was filed on January 9, 2009 for the
period of May 1, 2008 through Decenber 31, 2008.7 On April 28,
2009, den filed an Addendumto Trustee s Accounting and
Suppl enental Financial Information that addressed additi onal
trust assets omtted fromthe prior accountings.

On Novenber 10, 2008, Oen filed a Petition for Approval of
Trustee’s Fees. An Addendumto the Petition for Approval of
Trustee's Fees was filed on January 12, 2009. Requests for
Guardi an fees, caregiver fees and attorneys’ fees are included
in the accounting approval requests.

Churchill, Christiansen, Coute and Kitchel filed their
bjection to Petition for Approval for Accounting/ Supplenent to
Accounting and Approval of Trustee's Fees on January 29, 20009.
Theut filed his Qojection to Petition for Approval of Accounting
of Trustee; Objection to Petition for Approval of Suppl enental
Accounting of Trustee; and, Objection to Petition for Approval

:Grant H. CGoodnman represents K. Raynak in the pending federal civil action.

For purposes of this ruling, the Court is utilizing the ICS Case Card Docketing Date
gs the filing date for pleadings.

A Petition for Approval of Final Accounting of Trustee and for Discharge of Trustee
was filed on January 15, 2010.
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of Trustee Fees and Addendumto Petition for Approval of Trustee
Fees on January 29, 2009.

Al so pending at the tine of hearing were petitions to
renove the trustee, guardian and guardian ad litemand to
appoi nt successor trustee, guardian and guardian ad litem The
Court initially intended to conduct hearings on the
renmoval / appoi ntment petitions but as the issues were | oi ned
found it appropriate to proceed initially on the accounting and
fees requests. Not only were the primary disputes financially
based but the fiduciaries indicated their intention to resign
upon a determ nation of the accounting and fees requests.

Prior to the resolution of the pending matters, Raynak,
Gtre and Kitchel filed a Conplaint with Long, C oute, Churchil
and Christiansen naned as the Plaintiffs in Cv2009-017442. This
action was consolidated with the probate case because it
involved the identical parties and issues as presented in the
probate petitions. The Court dism ssed Long as a naned
Plaintiff. A Mtion to Dismss is pending as to the remaini ng
clains and parties.

The contested evidentiary hearing comenced on August 7,
2009 and continued on Septenber 25, 2009, Cctober 30, 2009,
Novenber 20, 2009 and Decenber 1, 2009. The parties were
directed to submt their proposed findings of fact, conclusions
of law and/or witten closing argunents by January 15, 2010.

As a result of the federal civil action filed by K Raynak,
a notion is pending to relieve Theut as GAL for Long.

Procedural and Factual Background

Long suffered a stroke in May of 2005 while residing at her
residence in Scottsdale, Arizona. Due to Long s disability, den
t hen succeeded her as Trustee. As the sole decision nmaker under
the ternms of Long’s trust and estate planni ng docunents, upon
Long’s release fromrehabilitation, Aen elected to nove her
aunt to the San Diego, California area where O en resided.
Despite being estranged fromher famly in Arizona, this nove to
California triggered a vehenent response fromLong' s relatives
in Arizona. Easily subject to influence, a torrent of
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communi cations fromfamly ensued that caused Long to reconsider
the nove to California. While understanding Long' s desire to
return to her hone in Arizona, O en becane concerned that famly
menbers were notivated by financial interests and appeared
unabl e to accept that Long was in need of protection and
supervision. Simlarly, Long's sisters in Arizona questioned
AOen's notivations. This famlial distrust has fueled the
ensuing litigation that has resulted in the dimnution of Long's
trust estate.

O en correctly believed that as the acting trustee and
agent under Long’s financial and health care powers of attorney,
and as the remai nder beneficiary of Long’s trust estate, that
she was solely responsible for determ ning what was in Long s
best interests. However in an effort to clarify her
responsibilities, and in response to her famly’s objections,

O en consulted with Batts and Church in Arizona and with Muns in
California. All of the attorneys advised Oen to file
guar di anshi p proceedi ngs due to Long’ s incapacitation and

vul nerability. A en conpiled nmedical records and retained Dr.
Dom ni ck Addario (“Addario”) to conduct a psychiatric
evaluation. As Long and Oen resided in California, a California
conservatorship of the person was initiated to safeguard Long’ s
assets and her person. Despite objections fromLong's famly in
Arizona, the California Superior Court appointed Oen as
tenporary conservator of the person on June 30, 2005.

Due to Long’s desire to return to Arizona and at the
recommendati on of El kerton, Long was returned by Raynak to
Ari zona where guardi anshi p proceedi ngs were commenced by O en on
Septenber 8, 2005. Since that date, O en has been represented by
Arizona counsel. On Septenber 27, 2005, Theut was appoi nted as
Guardian Ad Litemfor Long. Oen retained two experts for
pur poses of the Arizona proceedings, Dr. Panela WII son
(“WIllson”) and Dr. Bennett Blum (“Bluni). Addario was al so
proposed as an expert in the initial court filings. Al nedical
experts concurred that Long was an incapacitated adult in need
of protection.

As early as Septenber 22, 2005, Raynak sought to appear as
counsel for Long by filing pleadings on her behal f. Because Long
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was represented by both Kitchel and Theut in the Arizona
proceedi ngs, and due to Long’s incapacitation, Raynak’'s
appearance was di sallowed by the court. Raynak had no standing
as either an individual or as counsel to intervene in or object
to the Arizona guardi anshi p proceedi ngs.

Al though no formal Objections were filed to the Arizona
guar di anshi p proceedings, it becane clear to the Court that
Long’s sisters and the Trustee differed as to the best interests
of Long. The sisters objected to Aden continuing as Trustee
despite her appointnment by Long and O en raised objections to
the steep cost of the in-home care that would be required if
Long was to return to her honme. Utimtely, the Court concurred
with counsel that the only reasonable way to safeguard Long’s
denonstrated needs was to appoint a neutral and i ndependent
third party to serve as guardian. Thus SVG a private fiduciary
certified and licensed by the Arizona Suprene Court, was
appointed to act as tenporary guardi an on COctober 26, 2005. This
appoi nt ment becane permanent on January 19, 2006.8

Prior to the permanent appointnment of SVG the Court and
counsel were advised of the recomendation by O en and SVG t hat
Long be considered for placenment in an assisted living facility.
In their report of Tenporary Quardi an, SVG estinmated that in-
home care woul d cost approxi mately $11, 500. 00 per nonth as
opposed to an average rate of $3700.00 per nonth for assisted
living services.

a en, who remai ned responsible for Long s trust assets,
alerted the Court to her concerns in a Trustee’'s Report and
Request for Instruction filed on January 13, 2006 wherein she
stated that “.if Marie is using her assets at a rate of
$200, 000. 00 per year to support her desire to reside in her own
home, it is quite likely that Marie will run out of noney and
wi Il not have sufficient assets to provide for her care for her
entire lifetine.”

8 SVG tendered their resignation as guardian effective upon the appoi ntment of K
Raynak as successor guardi an.
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Kitchel, Theut, Long and the sisters were adamant that Long
be permtted to reside at her Scottsdal e honme. They questi oned
O en’s notivations because at the tinme this decision was nade,

O en and her husband were the sole residual beneficiaries of the
trust. The Court, counsel and all of the individuals involved in
t hese proceedings were well aware of the enornous expense that
woul d result fromthis placenent decision.

SVG was appoi nted as permanent guardian with the
under standing that that they woul d be responsible for overseeing
the caregivers who were initially provided by Villa Hone Care.
Experienced in dealing with problematic famlies, SVG could not
have antici pated the continuous conplaints and obj ections that
were | odged by Long's sisters and other famly nenbers.
Caregi vers were accused of all manner of inappropriate care
i ncluding stealing, providing insufficient nmeals, inproper
supervi sion, sleeping, dangerous transportation, being rude,
ruining Long’s clothes, etc. These conplaints caused Villa Hone
Care to refuse to provide full time in-home services for Long
and resulted in SVG utilizing its own caregivers.

Arizona Care Managenent, a dba of SVG assuned full tine
caregiver responsibilities for Long beginning in April 2006.
This corresponded with an increase in Long’'s care needs due to
heal th concerns. Long becane nore susceptible to falls so that
care providers were required to serve on a 24 hour shift basis
rather than supply the live-in care services that Villa
provi ded. One key difference between the services provi ded was
the ability of Villa Hone Care personnel to sleep on a nornmm
schedul e as opposed to SVG staff that were required to remain
awake and provi de oversight and care to Long throughout the
ni ght. Gccasionally individuals working for Villa Honme Care
woul d provide shift coverage for SVG staff after April 2006 if
needed due to illness or vacation. The Court and counsel were
aware of the changes made in the provision of care services to
Long and the financial inpact of such care.

Acceding to Long’s wi shes that she remain at hone resulted
in the substantial depletion of her trust assets. Because this
choice was made in 2006 and the real estate market experienced a
col ossal crash, a secondary financial consequence was that the
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Long residence | ost considerabl e value and, upon sale, the del ay
may have cost the trust about $200, 000. 00.

The Long famly, as represented by Raynak and Gtre and
joined by Kitchel, has | odged nunmerous objections to the actions
and performance of O en as Trustee. These challenges relate
generally to her financial managenent of the trust and her
deci sion nmaking as a fiduciary. Additionally, SVG has becone a
target of the famly' s antagonismas reflected in the nunerous
conplaints and al |l egations of m sconduct |odged by Raynak, Gtre
and Kitchel. Unlike the normal probate case where disputes
regarding attorneys’ and fiduciary fees would be determned in
either a negotiated settlenent or after a day-long hearing, this
matter has evolved into a venonous struggle by Raynak, Gtre and
Kitchel to publicly dimnish their opponents’ reputations while
forcing themto engage in excessive and costly litigation. None
of the challenges to the attorneys’ or fiduciary fees allege
that the description of tasks perfornmed, the date that services
were perfornmed or the tine spent on tasks were fabricated or
i naccurate. Rather the objections hinge upon allegations that
the overall expenditures were unreasonabl e, inproper and
unaut hori zed. These objections relate to the actions of the
Trustee A en, the activities of the Guardi an SVG and t he
performance of the GAL Theut.

Trustee’s Fees and Approval of Trustee’s Accounting

A en assuned the responsibilities as Trustee upon her
Aunt’s disability and at her Aunt’s direction in May 2005. At
that time A en and her husband were the sol e beneficiaries of
the Long Trust. O en and Long had experienced a loving lifetine
relationship and O en was sonewhat unprepared for the imedi ate
decisions required by Long s stroke. She sought advice from
Batts and communicated directly with Long’s doctors, nurses,
casewor kers and psychol ogi st. O en decided that noving Long to
California was the appropriate decision and in Long’ s best
interests once it becane clear that Long would not be able to
reside at her hone again. Oen was financially stable and did
not need financial assistance fromLong to performher duties as
Trustee. She never utilized any trust assets for her own
econom ¢ benefit. To the contrary O en has been forced to defend
herself in both state and federal court at great personal
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expense. The Court has no doubt that if O en had understood the
ram fications of assumng the duties of Trustee that she woul d
have declined the appoi ntnent.

The chal |l enges made to A en’ s decision maki ng can be
divided into four general areas of concern: the initiation of
guar di anshi p proceedings in California, the retention of
attorneys, fiduciaries and experts, investnent decision nmaking
and paynent of guardi anship expenses.

California Proceedi ngs

In the imedi ate aftermath of Long’ s stroke and resultant
hospitalization, Oen becane aware of nonies being w thdrawn
from Long’ s bank accounts and that Long s sisters had renoved
$10, 300. 00 from the hone residence. Long spoke of transferring
her honme to “famly nenbers” and O en becane concerned that Long
was unable to protect herself fromfinancial exploitation.

O en appropriately initiated the California action for the
benefit and protection of Long because she believed that Long
would remain in California. Such proceedings require the
retention of nedical experts, court appointed counsel, court
i nvestigator and counsel to assist the petitioner in initiating
the action. The express | anguage of the Long Trust gave O en the
right to retain an attorney and to pay that |egal representative
out of trust assets. Article I'V(K) provides that Aen is
aut horized “(t)o comence or defend such litigation wth respect
to the trust or any property of the trust as the Trustee may
deem advi sabl e, at the expense of the trust..

Ret ai ni ng Church, Batts, Muns and BJ & J in California was
necessary to address all of the issues presented by Long s
unanti ci pated decline and the unexpected opposition by Long s
famly. Elkerton, as California court appointed counsel, was
required by California law as a prerequisite to the protective
proceedi ngs. The fees paid for Batts ($5,642.51), Mins
($4, 140. 00), BJ&J) ($19, 215.05) and El kerton ($3,615.00) were
necessarily incurred by Oen for the benefit of Long and were
reasonabl e, necessary and properly charged to the Long Trust.
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The objections |odged to the California guardi anship action
by Raynak, Gtre and Kitchel challenge the decisionmaking of the
Trustee as it relates to filing the California action. They
contend that the proceedi ngs were unnecessary and that the Long
Trust should not be charged with these fees and costs. Initially
Raynak contested the proceedings on the basis that Long was not
i ncapaci tated. After the recomendati on was nmade to transfer the
case to Arizona, the Long famly argued that all fees and costs
wer e excessive and unnecessary.

The deci sions nade by A en to conmence proceedings in
California and to retain experts to assist her in that process
are judged by a reasonabl eness standard. \When Long appoi nted her
ni ece as successor trustee, she was aware that O en had no
background or training in the | aw, accounting or finance and had
no experience with trust adm nistration. She was aware that d en
resided in California. Aen was solely responsible to determ ne
her Aunt’s best interests. That she sought the assistance of
experts to advise her shows the seriousness with which she
assunmed her responsibilities as Trustee. No other famly nenber
was charged with the authority to second guess O en’s decisions
or conduct in this regard. The famly nenbers |lack standing to
contest the decision to initiate California guardi anship
proceedi ngs and the reasonabl e costs of that action as
determ ned by the Trustee. The Court finds that the initiation
of California proceedings and the resultant expense was
reasonabl e and necessary to protect the best interests of Long.

Retention of Arizona Counsel, Fiduciaries and Experts.

In addition to the express |anguage of the Trust, AR S
814-7233(C) (24) allows O en as Trustee to retain counsel to
advi se and assist her even in the course of exercising her
admnistrative responsibilities. Such authority makes | ogi cal
sense particularly for a recently appointed trustee unaware of
all of her duties. A trustee is authorized under Arizona law to
defend actions, clainms or proceedings for the protection of
trust assets or for the protection of the trustee in the
performance of her duties. (See AR S. 814-7233(C) (25) and
A R S. 814-10816(24).)
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Central to the clains asserted in the renoval petitions and

obj ections to the accountings is the allegation that Aen’s
decisions resulted in the significant depletion of Trust assets.
Raynak, Gtre and Kitchel contend that the | osses suffered are
evi dence of m sconduct and constitute a breach of Aen’s
fiduciary duty as Trustee. They cite the anount of attorneys’
fees paid to Church as evidence that Oen failed to act in the
best interests of Long. They do not contend that the tine sheets
were inaccurate or that the work was unperforned but that den
sonehow i nproperly incurred the fees. What Raynak, Gtre and
Kitchel fail to recognize is that their litigious behavior and

| ack of conpliance with probate rules and procedures created the
evil against which they so |oudly conpl ai ned. The costs of these
proceedi ngs and the dimnution of estate assets cannot be | odged
sol el y agai nst the Trustee and Guardi an.

After Long returned to Arizona, guardi anshi p proceedi ngs
had to be filed. Long remai ned incapacitated and A en had to
retain counsel for that purpose. Church represented Aen in
initiating the Arizona proceedings and in providing advice to
A en in her capacity as Trustee. SVG was contacted to serve as
the Arizona Guardian and Theut and Kitchel were appointed to
represent Long.

At sonme point in early 2005, it becane apparent that a
| evel of hostility existed within the Long famly against d en.
When Raynak sought unsuccessfully to becone the attorney for his
wife's Aunt, all prospects of an am cable resolution of any
i ssue or dispute disappeared. Wiat shoul d have been a norna
guardi anshi p of a vul nerable adult norphed into hotly contested
[itigation. Raynak, Kitchel and the Long sisters unreasonably
and continuously interfered wwth O en and the performance of her
duties. They underm ned her relationship with Long and caused
Long to anend her Trust to substitute the Long sisters for the
O ens as residual beneficiaries. The constant conflict required
Church to intervene nore frequently and hi gher attorney’'s fees
resul ted. The nunber of parties, attorneys and pl eadi ngs
increased in direct proportion to the heightening hostility.

The Court is unaware of any sincere effort made by Raynak,
Gtre and Kitchel to aneliorate the tension, to propose
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solutions, or to negotiate any resolution of the issues. To the
contrary, Raynak, Gtre and Kitchel appear to have |ost al
objectivity. Their tactic of filing a civil state | awsuit

agai nst the Trustee and Guardi an was unexpected and
intimdating. The federal action that accuses Aden, SVG the
Frenettes, Elwell, Garner, Church and Theut with federal RI CO
clains, civil rights violations, racketeering, malpractice,
financial exploitation and consuner fraud is staggering in its
scope and inpact. The only possible rationale for these actions
is that Raynak, Gtre and Kitchel seek to refund the Long Trust
with the anticipated proceeds of their pending |lawsuits. Their
crusade to vilify the fiduciaries and attorneys in this matter
cannot be justified as necessary to protect Long. In fact, the
deci sion by Raynak, Gtre and Kitchel to bring Long to observe
t he adversarial proceedi ngs on August 7, 2009, revealed to the
Court that Long’'s best interests were secondary to their aim of
courtroom confrontation.

There can be no doubt that the fees and costs incurred by
O en exceed the norm Al of the fees were the direct result of
perform ng her duties as Trustee in what can only be descri bed
as a famly battlefield. Once she becane a target of her
famly s rage, she was forced to rely nore frequently on her
attorneys for appropriate advice and direction. Once she becane
a defendant in the civil suit, litigation counsel also becane
necessary. She had no alternative but to defend her actions in
this case. And she was legally authorized to retain conpetent
counsel to assist her. The attorneys’ fees and costs paid to
Church ($110, 276.50) over four years of contentious guardi anship
and trust proceedings were conpliant wwth Local Rule 5.7 and the
Arizona Rules of Probate Procedure, Rule 33. They were all
incurred for the benefit of Long, were reasonable, necessary and
properly charged to the Trust as authorized by the express
| anguage of the Trust and Arizona |law. The fees paid to Theut
(%16, 609.83) as GAL and Kitchel ($15,530.00) as Court Appointed
Counsel were al so reasonabl e, necessary and properly paid by the
Trust. The Court approves the paynents made by O en for
attorneys’ fees.

Pr of essi onal Servi ces
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O en retained accountants and ot her professionals to assist
her in her duties as Trustee. Tax returns were prepared by Henry
& Horne ($2,157.00) and accountings were prepared by J. Collura
Accountancy ($9,550.00). T & T Estate Services ($2,694. 90)
conducted periodic reviews and surveys of Long’s residence and
conducted an inventory of trust assets. Blum ($9, 100. 00)
eval uated Long’s nedi cal records and scans in anticipation of
presenting expert testinmony and was consulted by Aen to
determne if Long was being subject to undue influence by her
sisters and other famly nenbers. H's retention was reasonabl e,
necessary and in Long’s best interests.

Wien A en was originally appointed as Trustee, she did not
keep cont enpor aneous records of the tinme she spent perform ng
her duties and responsibilities as Trustee for Long. After the
contested proceedings were initiated, she researched and
reviewed her records and submtted a fees request totaling
$59, 321. 50 for work performed at the rate of $35.00 dollars per
hour through Decenber 31, 2008.

No evi dence has been presented that discounts her clains
for work perfornmed or hours spent on trust business. And no
authority has been presented that would preclude A en from
conpensati on due to non-contenporaneous record keeping. O en has
never received any paynent for her tinme spent in this capacity
and paynent now appears unlikely. Nonethel ess the Court
determ nes that O en should be recognized for the work she
undertook for her Aunt. To offset for any recordkeepi ng gaps or
errors in conputations, the Court finds that $25.00 per hour is
a fair and reasonable rate of conpensation for Oen’'s fees as
Tr ust ee.

| nvest nent Deci si on- maki ng

Raynak, Gtre, Kitchel and Theut contend that Aen’s
i nvest ment deci si onmaki ng caused unreasonabl e | osses in the
val ue of trust assets. They assert that this constituted a
breach of fiduciary duty to Long and should preclude Oen from
recovering any fees and costs.

A en engaged the services of Kerry Downs, a qualified
i nvest ment advi sor, who al so provided investnent advice to
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Oen's famly, to review Long’s investnents and to recommend
changes based upon asset preservation and i ncone generation.

A en comuni cated with Downs nonthly and forwarded nonthly
statenents to Kitchel on a regular basis. Al though the

i nvestnents sel ected by Downs —convertible securities- were |ess
ri sky than Long’s prior investnment in common stock, the

i nterveni ng market crash reduced the value of Long’ s investnents
by approxi mately $30, 000. 00.

O en was authorized by AR S. 814-10807 to del egate duties
and powers to an agent. The del egation of investnent decision-
meking is allowed by AR S. 814-10907. O en properly del egated
trust investnments to Downs. She communi cated the trust’s
i nvest ment goal s and nonitored the account upon receipt of
statenments. Regrettably the Long trust suffered not only from
the 2008 mar ket decline but also fromthe ever increasing need
to fund Long’s living expenses fromthe sale of securities.

O en acted reasonably in her managenent of trust assets. At
the request of Kitchel and Theut she al so took steps to
i nvestigate whether or not any viable clains could be asserted
agai nst Downs. The Court finds that A en is not responsible for
the trust investnment |osses that resulted fromthe market crash
The Trustee acted reasonably and did not breach any duties
related to her investnent decisionnmaking. No trust | osses shal
be charged against the Trustee in her individual capacity.

Guardi an and Care Fees

After the appointnent of SVG as Long’' s Guardi an, den
becane responsi ble for the paynent of guardi an and care fees
fromthe trust bank account. Due to Oen’s residency in
California, SVG coordinated a small petty cash fund for Long and
assisted in needed repairs and mai ntenance of the Long
resi dence. No conservatorship was established so SVG was not
involved in handling Long’s funds or financial obligations.

After Villa ceased providing care for Long, SVG utilized
their own caregiver services to provide full day in-home shift
care for Long. SVG received $234,597. 27 for 24 hour in-hone
shift care for nineteen and one half nonths. Consistent with
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their original estimate presented to the Court, the average cost
per nmonth was approxi mately $12, 000. 00.

SVG experienced the sane difficulties with the Long famly
as those described by Villa and A en. The conplaints included
objections to the costs and manner of Long’'s transportation,
cost of lunches, cost of Suns tickets, costs of errands for
Long, costs of conpani ons acconpanying Long to events, the |evel
of services provided to Long, the quality of neals and care, the
cost of caregivers consulting wwth SVG staff and attorneys, etc.
As conflicts increased so too did the cost of guardian and
attorneys’ fees.

Raynak, Gtre and Kitchel contend that SVG engaged in sone
sort of self-serving behavior by providing their own caregivers
to Long. They contend that using enployees hired and paid by SVG
constituted a breach of fiduciary duty to Long and that such an
action requires prior court approval. They seek a Court order
denying SVG s fees so as to refund to the trust any nonies
recei ved.

No evi dence was presented to the Court to establish that
the fees and costs incurred by SVG were either unreasonabl e or
i nappropriate. Admttedly, tinme was charged for mundane
activities such as lunch outings, obtaining directions,

t el ephone calls, recreation, running errands, and other day-to-
day activities. However it is precisely these activities that
determine the quality of |life for a frail elder unable to
orchestrate the details of daily living. SVG agreed to act as
guardian for Long with a full recognition of the
responsibilities involved. They provided Long with the |evel of
care and nedi cal managenent that is required by a certified
fiduciary and they did so in a professional, conpassionate and
t hought ful manner.

At no time in these proceedi ngs has an all egati on been
rai sed or any conpl aints | odged regardi ng the provision of care
to Long by SVG There are no legitimte di sputes about SVG or
its performance of its duties as Guardian for Long. The
fiduciary fees and costs ($129, 318.60) and the attorneys’ fees
for Garner ($21,664.11) are reflective of the m cromanagenent
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required of a guardian when dealing with a problematic famly.
The fact that Raynak and Gtre | acked any experience or

know edge of probate | aw al so unreasonably expanded and del ayed
t hese proceedi ngs. These fees and costs are approved in their
entirety as being reasonable, necessary and incurred for the
benefit of the ward.

The time cal cul ations and the work perforned by SVG
i ncluding care services were carefully detailed on all billings
submtted to the Trustee. Oen reviewed all of SVGs, Villa's
and ACM s invoices before paynent. After review and correction
the invoices were paid. Kitchel and Theut periodically received
the trust account statenents and were aware of the steep cost
for in-home care. They were al so consulted regardi ng the
utilization of SVG caregivers after Villa refused to continue as
a full-tinme care provider. The rates charged by SVG were
consistent with the fees of other certified fiduciaries in the
county.

The Court finds that the election by SVGto provide its
own caregivers was proper and reasonable. In the context of this
case, it provided the additional benefit of ensuring the
background, education and appropriateness of the individuals who
woul d be charged with Long’s daily care. Supervision and
training would be the direct responsibility of SVG so that the
care giving services were enhanced by direct involvenent of SVG
staff. No court approval of caregivers is necessary when the
initial appointnment of a certified fiduciary requires the
provi sion of such services.

Fromthe initiation of the Arizona guardi anshi p proceedi ngs
in 2005, the Court knew that the person or entity appointed
woul d be responsible for providing in-honme care for Long. The
costs and conplexities of that decision nandated the sel ection
of a certified fiduciary that possessed the background,
know edge, experience and reputation to undertake a difficult
task. SVG was recommended and assuned the guardi anship role with
the Court’s full confidence. The Court regrets that the efforts
of Raynak, Gtre and Kitchel to discredit SVG could cause this
certified fiduciary to decline future court appoi ntnments when
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its expertise is nost needed. The Court finds that the fees and
costs incurred by SVG are approved in their entirety.

Unr esol ved Petitions and Pl eadi ngs

Four issues remain unresolved in these consolidated probate
and civil proceedings. They involve the status of Theut as GAL,
the final approval of the Trustee s accounting and request for
fees, the pending civil conplaint and the retirenment of the
assigned judicial officer.

Wt hdrawal of CGuardian Ad Litem Theut

On February 16, 2010, Theut filed an Anended Motion for
Leave of Wthdrawal . Attached to the notion was an e-nai
drafted by Raynak on Decenber 23, 2009 to 66 recipients and a
recent Arizona Republic colum. This e-nmail was intended to
solicit negative coments regarding Theut and Church to be made
to the Maricopa County Presiding Judge Barbara Mundell, the
Presiding Probate Judge, Karen O Conner, a newspaper col umi st,
Lauri e Roberts, Janes Logan, Ofice of Public Defense Services
and the Arizona Suprene Court Fiduciary Board. The e-mail was
addressed to individuals unconnected with the proceedi ngs and
was an outrageous attenpt to denigrate the reputation of Theut
who is wdely regarded by the court and |legal comunity as a
dedi cated and skilled probate practitioner. The Court is unaware
of the response, if any, to this solicitation for
unsubstanti ated gossip. This e-mail is indicative of the manner
in which Raynak conducted hinself in this case. Rather than
present facts in court to support his contentions, Raynak
bullied, belittled and di sparaged his opponents. Particularly
reprehensi bl e was Raynak’s | arge-fonted closing to this
el ectronic communi cation that stated, “FINALLY, PLEASE DO NOT
REFERENCE My NAME SPECI FI CALLY | N ANY EMAI L YOU SEND. SI MPLY
SEND AN EMAI L, ONE TO ALL WOULD SUFFI CE, |F YOU ARE AS OQUTRAGED
AS | AM ABOUT THI'S SI TUATION. | WOULD ALSO ASK YOU TO SEND THI S
EMAI L TO OTHERS SO THAT THEY CAN DO THE SAME.”

This e-mail predated the federal lawsuit filed by K Raynak
that named Theut as a Defendant. Cbviously Theut woul d be unabl e
to continue representing the best interests of Long when Long’ s
current Guardi an and the Guardi an’s husband are seeking to
undercut Theut’s professional standing. The Court discharges
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Theut as GAL due to this actual conflict of interest and extends
to Theut its appreciation for his tirel ess advocacy for Marie
Long. The Court declines to appoint a substitute Guardi an Ad
Litem

Trustee’'s Final Accounting

On January 15, 2010, Oen filed a Petition for Approval of
Fi nal Accounting of Trustee and for Discharge of Trustee and a
Petition for Approval of Trustee's Fees. Because these petitions
are contested, under the Rules of Probate Procedure, a hearing
is routinely schedul ed. The Court finds that a hearing is not
required for several reasons. Al of the objections to these
petitions are identical to the issues raised in the prior
contested petitions for approval of fees and costs. These
obj ections were the subject of pleadings and hearings considered
by the Court over a five year tinme period. It would be
unreasonable to require counsel and the parties to repeat their
responses and positions to a successor judicial officer
unfamliar with the facts.

The fees incurred by Church for the time period of Decenber
1, 2008 through Septenber 30, 2009 are the direct consequence of
t he unreasonably aggressive litigation waged by Raynak, Gtre
and Kitchel. Because of the pending state civil action, Church
was placed in the untenable position of having no option but to
respond to the extraordinary volune of pleadings and to appear
at nunerous contentious hearings.

This is not the type of case where a party can wal k away
fromlitigation without taking the risk of huge financial and
prof essi onal repercussions. Church and Aen |ike Theut and SVG
were the objects of hateful and unsubstantiated attacks by
Raynak, Gtre and Kitchel. The level of enmty is best reflected
in the preposterous allegations |lodged in the federal |awsuit.
This Court is not only well aware of the duplicative and
redundant pleadings filed by Raynak, Gtre and Kitchel but also
experienced the excessive court tine involved in resolving what
shoul d have been the subject of a routine evidentiary hearing.
To all ow another year to be expended duplicating the hearings of
2009 woul d be contrary to the interests of justice and judici al
econony and woul d unduly burden A en, Church, and SVG
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An addi tional consideration for deciding this issue wthout
a hearing is that the Trustee' s good faith defense of a
judicial dispute regarding the admnistration of a trust is
expressly authorized by the |language of A R S. 814-11004. Any
attorneys’ fees and costs incurred are properly charged to the
Trust. In this case, with the exception of a $1625. 00 bal ance,
the Trust has already paid the attorneys’ fees and costs for
Church and all work perfornmed was described in detail in the
attached affidavits. Raynak, Gtre and Kitchel’'s objections to
all of the itens set forth in the accounting does not obviate
the legal authority of the Trustee to retain conpetent counsel
in contested trust adm nistration proceedings. The Court finds
that the attorneys’ fees and costs were reasonabl e, necessary
and appropriate trust expenditures.

As to the Trustee's Fees, the Court finds that Aen is
entitled to conpensation pursuant to the express |anguage of the
trust and according to Arizona |law. The Trustee recognizes that
that there are currently no trust assets from whi ch paynent
coul d be made but has requested court approval due to the
pending litigation. Al Trustee's fees are hereby approved wth
the reduction of the hourly rate to $25. 00.

Consol idated Cvil Action: CV2009-017442

The Defendant SVG filed its Motion to Dismss Count 6 of
Plaintiff’s Conplaint on Cctober 9, 2009. This request has been
hel d i n abeyance pending a resolution of the outstanding probate
petitions. A Response to Mbtion to Dism ss and Request for Leave
to Arend Conplaint was filed by Raynak and G tre on Novenber 27,
2009. Defendant SVG thereafter filed their Reply in Support of
its Motion to Dismss on Decenber 16, 2009.

This Court already dismssed Long as a Plaintiff in the
civil action because she | acked | egal capacity to sue and
Kitchel as Court Appointed Counsel |acked authority to sue on
her behal f. Thus the remaining clains alleged by C oute,
Churchill and Christiansen assert that SVGviolated its
fiduciary duty to the Plaintiffs because they were remai nder
trust beneficiaries. To prevail on a claimof breach of
fiduciary duty, a Plaintiff nust first prove the existence of a
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fiduciary duty, a breach of that duty and causally rel ated
damages.

In this matter, Coute, Churchill and Christiansen have
failed to present any facts to substantiate a fiduciary
rel ati onshi p between them and SVG Al though SVG was Long’ s
Guardi an and was paid with trust assets, no confidenti al
rel ati onship existed between the Plaintiffs and SVG Nor is any
cl ai m presented regardi ng damages or econom ¢ harm caused to the
Plaintiffs personally. As remainder trust beneficiaries, they
contend that using Long s assets to pay SVG caused the depletion
of Long’s assets. No authority is presented that would i npose a
| egal duty on a court appointed guardi an to renmai nder
beneficiaries of a ward’ s revocable trust. The Plaintiffs are
unable to allege any facts to support a breach of fiduciary duty
claimby Plaintiffs against SVG Because no anendnent to the
Conpl aint could cure this legal deficiency, it is ordered
granting the SVG s notion to dismss Count Six of the Conplaint.

Judi ci al Retirenent

The parties are aware of the reassignnent of this matter
due to the retirenment of this judicial officer on January 15,
2010. As a result, the parties are directed to forward any
future pleadings to the Hon. David O Cunanan, A d Court
Bui | di ng, 125 West Washi ngt on, Phoeni x AZ 85003 (602-506-3381.)
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